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Address  of  President  Legh  R.  Watts, 

of  Portsmouth. 


"The  Judicial  Department — ^the  keystone  of  our  political  fabric — the  chief 
pillar  upon  which  our  Natimal  Govmunoit  must  rest." — Premdent  Watk- 
im^,  September,  1789. 

Ladies — Gentlraira  of  the  Virginia  State  Bar  Association — 
Friends: 

You  will  recall  that  at  our  last  annual  meetii^  Mr.  E.  Hiltcm 
Jackson  presented  a  preamble  whidi»  after  reciting  that  the 

District  of  Columbia  Bar  Association  proposed  giving  to  the 
American  Bar  Association  during  its  session  in  Washington, 
D.  C,  October  21,  1914,  an  excursion  to  Mt.  Vernon,  and  that 
Judge  James  Keith,  President  of  the  Supreme  .Court  of  Appeals 
of  Virginia,  was  to  ddiver  an  address  of  welcome  oa  behalf  of 
the  Viif^nia  Bs^,  expreaaed: 

"The  desire  of  this^  Association  to  take  offidal  part  in  the 

welcome  to  the  American  Bar  Association  upon  its  first 
official  visit  to  this  historic  spot/* 

and  concluded  with  a  resoluticm: 

"That  the  incoming  Pre^dent  be,  and  he  hereby  is,  au- 
thorized and  directed  to  appoint  a  committee  erf  five  within 

easy  reach  of  Washington  to  assist  in  extending  a  welcome  to 

the  members  of  the  American  Bar  upon  the  occasion  in  ques- 
tion on  behalf  of  this  Association/* 

The  preamble  and  resolution  were  unanimously  approved 
and  adopted,  and,  as  provided  therdn,  H<ui.  R.  Waltcm  Mocm, 
Fairfax,  Mr*  E.  Hilton  Jackson,  Wadiii^^n,  Judge  J. 
K.  M.  Norton,  Alexandria,  Judge      L.  Lewis,  Richmond,  and 

Mr.  Robt.  B.  Tunstall,  Norfolk,  were  appointed  a  committee, 
and  to  them  the  thanks  of  this  Association  are  due,  and  are 


hereby  tendered,  for  arranging  the  details  of  the  welcome  and 
the  complete  and  successful  carrying  out  of  the  program  as 

agreed  upon. 

On  arriving  at  Mt.  Vernon  the  members  of  the  American  Bar 
Association  and  the  ladies  and  friends  accompanying  them  were 
met  at  the  wharf  by  your  committee  and  escorted  to  the  spot 
selected  ior  the  reception,  the  tree  planting,  and  the  ceremonies 
incident  thereto. 

The  address  of  welcome  was  made  by  Ex-Govemor  A.  J. 
Montague,  who  had,  upon  request,  kindly  consented  to  repre- 
sent Judge  Keith.  To  his  cordial  and  eloquent  words  of  greet- 
ing President  Taft  responded  on  behalf  of  the  American  Bar 
Association,  paying  a  most  beautiful  tribute  to  the  character 
and  services  of  Washington.  This  concluded,  Pre^dent  Taft 
pkmted  near  the  tcmib  for  and  on  behalf  of  the  American  Bar 
Association  a  ''Memorial  Oak,"  which  will,  in  the  years  to  come, 
sentinel  the  grave  of  Washington. 

It  is  to  be  regretted  that  no  notes  were  taken  of  these  mas- 
terly addresses,  so  appropriate  to  the  occasion  and  so  abound- 
ing in  suggestions,  stirring  patriotic  thoughts,  and  inciting  a 
deeper  love  for  our  country  and  its  institutions. 

The  occadon  was  one  of  great  dignity  and  marked  solenmity. 
The  weather  was  ideal — ^a  perfect  autumn  afternoon,  one  in 
thorough  keeping  with  the  peaceful  surroundings  of  the  place 
and  the  hallowed  memories  and  traditions  which  will  forever 
attach  to  and  cluster  around  the  home  and  grave  of  Washing- 
ton. 

The  presence  and  participation  of  Judge  Taft  in  the  cere- 
monies added  much  to  boUi  the  pleasure  and  the  interest  of  your 
committee.  He  has  been  an  honored  guest  of  our  Association 
and  has  won  ^nd  holds  a  large  place  in  the  hearts  of  its  mem- 
bers. 

We  will  always  remember  that  when  President  of  the  United 
States  he  recognized  the  just  claims  of  the  South  and  appointed 
to  the  Supreme  bench  two  of  its  most  eminent  jurists,  lawyers 
always  identified  with  the  party  opposed  to  that  by  which  he 
was  elected. 

We  love  to  recall  that  on  the  death  pf  Chief  Justice  Fuller 
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lie  promoted  to  the  exalted  position  thus  made  \  acant  Associate 
Justice  Edward  1).  White,  a  Confederate  veteran,  first  appointed 
Asisociate  Justice  by  President  Cleveland;  and  today  the  judicial 
robes  and  unspotted  ermine  of  the  great  Marshall  rest  on  the 
shoulders  of  one  who  wore  the  faded  gray  and  wielded  a  stain- 
less sword  in  defense  of  his  native  South.  These  appointments 
indicate  a  patriotism  as  broad  as  our  country  is  wide,  and  a 
moral  courage  and  determination  to  do  the  right,  well  befitting 
the  chief  executive  of  the  world's  greatest  Republic. 

Ex- President  Taft's  place  in  history  is  secure;  he  will  rank  as 
one  of  our  wisest,  most  conservative  and  patriotic  Presidents. 

The  one  disappcHnting  incident  was  the  enforced  absence  of 
Judge  Keith,  who  was  detained  at  his  home  by  sickness.  He  had, 
however,  prepared  his  address,  and  it  is  published  in  the  Report 
of  the  American  Bar  Association  for  1914,  I  heartily  commend 
it  as  worthy  not  only  of  your  careful  perusal,  but  your  most 
earnest  consideration. 

While  listening  to  Judge  Taft's  tribute  to  Washington,  his 
exalted  character,  and  the  splendid  services  rendered  his  coun- 
try, not  only  as  the  great  soldier  who  achieved  its  independence, 
but  more  largely  as  the  wise  and  far-seeing  statesman  who  aided 
so  materially  in  welding  the  thirteen  soverdgnties  into  **a  more 
perfect  union/'  I  recalled  that  provision  of  our  Constitution 
which  provides  that: 

**At  each  annual  meeting  the  President  shall  deliver  an 
address  upon  some  subject  to  be  selected  by  himself,  in  which 
he  shall  make  such  suggestions  as  to  the  work  of  the  Associa- 
tion as  he  may  deem  proper," 

and  at  once  determined  to  suggest  to  you,  my  brothers  of  the 
Virginia  Bar.  a  recurrence  to  and  advocacy  of,  the  teachings  of 
Washington,  and  to  invoke  your  earnest  effort  and  active  in- 
fluence in  behalf  of  those  great  principles  of  government  for 
which  he  stood  and  of  which  he  was  the  determined  advocate, 
•for  surely,  during  this  period  of  domestic  agitation  and  unrest, 
and  of  foreign  war  and  international  complications,  we  can  ren- 
der no  higher  service  to  our  country. 
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The  people  of  Virginia,  and  of  the  country,  have  largely 
looked  to  the  Bar  for  conservative  leadership,  and  never  in^ali 
history  has  the  need  for  wise  and  well-matured  counsel  b^n 
greater  than  at  this  time,  when  the  propaganda  of  discontent 
is  so  active  and  the  enemies  of  a  constitutional  democracy  so 
reckless  in  their  efforts  to  overthrow  our  present  system  of  gov- 
ernment. 

The  Constitution  itself  and  the  courts  established  there- 
under are  alike  the  subjects  of  the  most  violent  and  vicious 
attacks.  The  Convention  of  1787 — *'the  goodliest  fellowship 
of  law-givers  whereof  the  world  hoMs  rea>rd" — was  dencHinced 
by  Chief  Justice  Clarke,  of  North  Carolina,  in  his  Cooper  Union 
address  January,  1914,  as  under  the  control  of  a  ''reactionary 
party — the  champions  of  government  of  the  many  by  the  few/' 
who  "with  sublime  audacity,  *  *  *  taking  advantage  of  the 
necessity  for  a  stronger  Union,  shaped  the  Constitution  of  the 
United  States,  '  and  'quietly,  unostentatiously,  but  effectively, 
took  control  of  the  government." 

In  referring  to  this  Convention  and  its  great  work,  Judge 
Keith,  in  his  address  of  welcome,  writes: 

"I  am  alwa\s  pleased  to  remember  that  when  *  *  * 
the  people  of  these  United  States  were  seeking  to  write  into 
the  Constitution  the  result  of  that  mighty  struggle  our  wisest 
and  most  learned  men  could  not  do  better  th«m  go  back  seven 
centuries  to  the  meadow  of  Runnymede  and  ordain  that 
henceforth  'no  State  shall  deprive  any  person  of  life,  liberty 
or  property,  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
law.'  What  a  caveat  was  there  to  all  reformers!  What  a 
light  .was  thrown  upon  the  pathway  of  true  prc^ess!" 

This  attack  upon  the  influences  controlling  the  Convention 
of  1787,  presided  over  by  George  Washington,  which  gave  to 
the  country  our  marvelous  Constitution,  pronounced  by  Mr. 
Gladstone  "the  most  wonderful  work  ever  struck  off  at  a  given 
time  by  the  brain  and  purpose  of  man,"  and  the  assault  upon  the 
character  and  judicial  integrity  of  Chief  Justice  Marshall,  are 


due  to  and  ins{»ired  by  his  opinion  in  the  leading  case  of  Marbury 
v,  Madison,  1  Cranch,  U.  S.  136.    He  hdd,  all  the  Assodate 

Justices  concurring: 

*That  an  act  of  Congress  repugnant  to  the  Constitution 
cannot  become  a  law''; 

and 

"That  the  courts  of  the  United  States  are  bound  to  take 

notice  of  the  Constitution/' 

Chief  Justice  Clarke,  referring  to  this  decision,  said: 

"The  overwhelming  preponderance  of  the  judiciary  in  the 
Government  was  unexpectedly  created  in  1803  by  a  ded^n 
of  the  Supreme  Court  of  the  United  States    *    *    *  when 

that  body  assumed  the  right  to  nullify  and  veto  any  act  of 

Congress  that  the}'  chose  to  hold  unconstitutional.  This 
astonishing  declaration  was  made  in  the  case  of  Marbury  v. 
Madison  by  Chief  Justice  Marshall.  The  doctrine  was 
shrewdly  set  forth  in  an  obiter  dictum,  etc." 

Continuing  his  criticism: 

**This  power,  when  assumed  by  the  judges  in  Marbury  v. 
Madison,  was  without  a  precedent  in  any  other  country.  It 
had  never  been  dreamed  of  before  in  any  other  country  that 
the  judges  would  assume  governmental  functions  and  nega- 
tive the  action  of  men  who  were  entrusted  with  the  law-making 
duties.  It  had  been  attempted  only  once  in  England,  and 
then  they  very  promptly  hung  the  Chief  Justice  (Tressilion) 
and  exiled  his  associates.  *  ♦  ♦  *  This  is  the  law  in 
England  to  this  day.  If  the  judges  had  attempted  any  such 
decision  as  our  court  made  in  Marbury  v.  Madison,  in  the 
Dartmouth  College  case,  or  in  the  Income  Tax  case,  and  simi- 
lar cases,  the  law-making  power  would  have  at  once  vindi- 
cated its  rights  by  the  prompt  removal  oi  the  judges." 
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The  Judge  does  not,  it  is  true,  tell  his  hearers  thai  Chief  Jus- 
tice Marshall  and  Chief  Justice  Fuller,  who  delivered  the  opinions 
so  fiercely  denounced,  should  have  been  "hung,"  and  the  Asso- 
ciate Justices  concurring  driven  from  the  country;  but  the  in- 
ference to  be  drawn  is  (]uite  plain,  and  the  probable  effect, 
upon  a  mixed  audience  of  dissatisfied  people,  anxious  for  any 
change,  cannot  be  misunderstood. 

He  fails  to  note  that  in  England  there  is  no  written  Constitu- 
tion and,  therefore,  the  Parliament  is  supreme,  while  in  the 
United  States  the  power  of  Congress  to  enact  laws  is  limited 
and  well  defined  by  a  written  Constitution.  Besides,  our  Con- 
stitution was  made  and  ordained,  as  stated  in  the  preamble,  by 
the  ''People  '  in  their  sovereign  capacity,  and  not  by  the  States. 
By  it  certain  ix)W  ers  w  ere  vested  in  the  government.  We  have, 
as  has  been  often  said,  a  government  by  the  ''People'  and,  though 
Umited  in  its  powers,  the  Constitution,  within  these  powers,  is 
the  supreme  law  of  the  land,  anything  in  the  Constitution  and 
laws  of  any  state  to  the  contrary  notwithstanding. 

It  will  be  noted  that  the  only  way  in  which  the  Constitution 
can  be  changed,  altered  or  amended  is  in  the  manner  prescribed 
therein.  Can  it  be.  therefore,  contended  that  the  Congress,  or 
a  State  Legislature,  can  amend,  alter  or  modify  the  Constitu- 
tion by  their  simple  act?  Can  either  Congress  or  a  State  Legis- 
lature pass  any  statute  which  will  deprive,  for  instance,  a  citi- 
*  zen  of  the  right  "to  a  speedy  and  public  trial  by  an  impartial 
jury  of  his  peers,"  as  guaranteed  by  the  C<mstitution  and 
thus  work  a  change  or  a  modification  in  that  instrument?  Can 
the  Constitution  thus  be  nullified,  and  can  a  judge,  who  has 
solemnh-  sworn  to  support,  maintain  and  defend  the  tV>nslitu- 
tion,  hold  such  an  act  as  ''a  law  made  in  pursuance  thereof'7 

But  for  our  purpose  it  is  quite  immaterial  w  hether  the  Con- 
stitution, in  express  terms,  gives  to  the  Federal  judiciary  the 
power  to  pass  upon  and  finally  determine  the  constitutionality 
of  legislation,  both  Federal  and  State,  or  whether  this  is  an  im- 
plied power.  The  conclusion  reached  by  Marshall  and  the  law 
as  held  b\'  the  court  are  in  absolute  harmony  with  the  under- 
standing of  the  States  at  the  time  their  representatives  in  Con- 
vention assembled  adopted  the  Constitution.    The  judiciary 
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was  discussed,  both  in  the  Convention  which  adopted  the  Federal 
Constitution  in  1787  and  in  the  Conventions  of  the  several  States 
which  afterward  ratified  it.    In  the  fonncr,  Elbridge  Gerry,  of 

Massachusetts,  called  attention  to  the  fact  that  in  some  of  the 
states  judges  had  "aclually  set  aside  laws  as  being  against  the 
Constitution";  and  in  discussing  a  legislati\e  negati\e.  C^ouv- 
emour  Morris,  of  New  York,  said  he  was  "more  and  more  op- 
posed to  a  negative,  the  proposal  of  it  would  disgust  all  the 
states.  A  law  that  ought  to  be  negatived  will  be  set  aside  in 
the  judiciary  department,  and  if  that  security  fail,  may  be  re- 
pealed by  a  national  law."  , 

In  the  Virginia  C^on\'ention  of  1788  this  clause  was  carefully 
considered  and  a  heated  discussion  followed.  It  was  bitterly 
opposed  by  Patrick  Henry,  who  insisted  on  the  supreme  au- 
thority of  the  state  courts.    He  said,  I  consider, 

"the  Vii^nia  Judiciary  is  one  of  the  best  barriers  against 
the  strides  of  power  *  *  *  *  when  I  see  the  last  barrier 
—the  independency  of  the  judges  impaired,  I  am  persuaded 

I  see  the  prostration  of  all  our  rights." 

To  this.  John  Marshall  replied,  contending  that  there  must  be 
a  final  arbiter  somewhere  in  all  cases  arising  under  the  Constitu- 
tion: 

"Is  it  not  necessary  that  the  Federal  Court  should  have 
cognizance  of  cases  arising  under  the  Constitution  and  laws 

of  the  United  States?  What  is  the  service  or  purpose  of  a 
judiciary  hut  to  execute  the  laws  in  a  peaceable  manner? 
*  *  *  *  To  what  quarter  will  we  look  for  protection 
from  an  infringement  of  the  Constitution  if  we  will  not  give 
the  power  to  the  Judiciary?  There  is  no  other  body  that 
can  afford  such  protection." 

And  in  the  Pennsylvania  Convention,  James  Wilson,  after- 
wards appointed  by  Washington  a  Justice  of  the  Supreme  Court 
of  the  United  States,  said: 
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"Controversies  may  certainly  arise  under  this  Constitution 
and  the  laws  of  the  Tnited  States,  and  is  it  not  proper  that 
there  should  he  judges  to  decide  them?  *  *  *  *  If  a  law 
should  be  made  inconsistent  with  those  powers  vested  by  this 
instrument  in  Congress,  the  judges,  as  a  consequence  of  their 
independence,  and  the  particular  powers  of  government  being 
defined,  will  declare  such  law  to  be  null  and  void,  for  the  power 
of  the  Constitution  predominates.  Anything,  therefore,  that 
shall  be  enacted  by  Congress  contrary  thereto  will  not  have 
the  force  of  law." 

As  a  m^atter  of  fact,  as  well  as  of  history,  the  Supreme  Court 
had,  before  the  deciaon  in  Marbury  v.  Madison,  three  times 
decided  that  in  the  opinion  of  the  judges,  certain  acts  of  Con- 
p^ess  were  contrary  to  the  Constitution,  and,  therefore,  void, 

and  in  two  of  these  cases  Chief  Justice  Jay  was  present  and  con- 
curred in  the  decision  made. 

In  United  States  v.  Ferreira,  13  How.  46,  there  is  a  footnote 
by  Chief  Justice  Taney,  inserted  by  order  of  the  court: 

"Since  the  foregoing  opinion  was  delivered,  the  attention 
of  the  court  has  been  drawn  to  the  case  of  U.  S.  v.  Yak  Todd, 
which  arose  under  the  act  of  1792,  and  was  decided  in  the 

Supreme  Court  February  17.  1794.  *  *  ♦  *  Chief  Jus- 
tice Jay  and  Justices  Cushing,  Wilson,  Blair  and  Patterson 
were  present  at  the  decision.  No  opinion  was  filed  stating 
the  ground  of  the  decision.  Nor  was  any  dissent  from  the 
judgment  entered  on  the  record.  It  would  seem,  there- 
fore,  to  have  been  unanimous.  *  *  *  *  The  result  of 
the  opinion  expressed  by  the  judges  of  the  Supreme  Court 
of  that  da\  in  the  note  to  Hayburn's  case,  and  in  the  case  of 
U.  S.  V.  Toddj  is  this: 

"1.  That  the  power  proposed  to  be  conferred  on  the  Cir- 
cuit Court  of  the  United  States  by  the  act  of  1792,  was  not 
judicial  power  within  the  meaning  of  the  Constitution,  and 
was,  therefore,  unconstitutional  and  could  not  lawfully  be 
exercised  by  the  courts." 
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Again  in  Colder  and  Wife  v.  Bull  and  Wife,  3  Dallas,  U.S. 386, 
the  validity  of  a  law  of  Connecticut  being  under  consideration. 
Justice  Chase  said: 

^'I  cannot  subscribe  to  the  omnipotence  of  a  State  Legis- 
lature, or  that  it  is  absolute  and  without  control;  although 
its  authority  should  not  be  expressly  restrained  by  the  Con- 
stitution or  fundamental  law  of  the  state.  The  people  oi 
the  United  States  erected  their  constitutions,  or  forms  ot 
government,  to  establish  justice,  to  promote  the  general  wel- 
.  fare,  to  secure  the  blessings  of  liberty,  and  to  protect  theu- 
persons  and  property  from  violence/' 

And  Judge  Iredell,  who  had  argued  in  the  Superior  Court  of 
North  Carolina  the  case  of  Bayard  and  Wife  x.  Singleton,  here- 
inafter referred  to,  in  delivering  his  opinion,  said: 

'In  order,  therefore,  to  guard  against  so  great  an  evil,  it 
has  been  the  policy  of  all  the  American  States  which  have  in- 
dividually framed  their  state  constitutions  since  the  Revolu^ 
tion  and  of  the  people  of  the  United  States,  when  they  framed 
the  Federal  Constitution,  to  define  with  precision  the  objects 
of  the  legislative  power,  and  to  restrain  its  exercise  within 
marked  and  settled  boundaries.  If  any  act  of  Congress,  or 
of  the  legislature  of  a  state,  violates  these  constitutional  pro- 
visions, it  is  unquestionably  void;  though,  I  admit,  that  as  the 
authority  to  declare  it  void  is  of  a  delicate  and  awful  nature, 
the  court  will  never  resort  to  that  authority  but  in  a  clear  and 
urgent  case/' 

In  the  State  Courts  the  same  rule  of  construction  at  that-time, 
prevailed,  and  it  was  the  Virginia  Court  of  Appeals  that  first 
in  this  countrx ,  discussed  the  power  of  the  courts  to  declare  a 
legislative  enactment  unconstitutional,  and,  therefore,  void. 
In  Commomvealth  v.  Caton  and  Others  (1782)  4  Call  5,  Judge 
Edmund  Pendleton.  President  of  the  Court,  said  : 


"Chancellor  Biair  and  the  rest  of  the  judges,  were  of 
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opinion  that  the  court  had  power  ro  declare  any  resolution 
or  act  of  the  legislature  or  of  either  branch  of  it,  to  be  un- 
constitutional and  void." 

And  Judge  Wythe,  concurring,  said: 

"Nay  more,  if  the  whole  legislature,  an  event  to  be  depre- 
cated, should  attempt  to  overleap  the  bounds,  prescribed  to 
them  by  the  people,  I,  in  administering  the  public  justice 
of  the  country,  will  meet  the  united  powers,  at  niy  seat  in  this 
tribunal;  and,  pointing  to  the  Constitution,  will  say,  to  them, 
here  is  the  limit  of  your  authority;  and, hither,  shall  you  go, 
but  no  further.'* 

Brave  and  noBle  wwds  from  an  independent,  fearless  and  in- 
corruptible judge— worthy  the  best  traditions  of  the  Virginia 
judiciary. 

An  Act  of  the  General  Assembly  of  Rhode  Island,  May, 
1786,  authorizing  the  emission  of  certain  paper  money,  making 
the  same  legal  tender,  followed  by  a  subsequent  act,  August, 
1786,  providing  for  the  trial  of  offences  against  the  first  act  and 
the  procedure  to  be  followed  in  prosecutions  under  the  same, 
declared : 

/That  the  said  court,  when  so  convened,  shall  proceed  to 
the  trial  *  *  *  *  without  any  jury,  by  a  majority  of 
the  judges  present,  according  to  the  laws  of  the  land,  and  to 
make  adjudication  and  determination,  and  that  three  mem- 
bers be  sufficient  to  constitute  a  court." 

This  w  as  contested  in  the  celebrated  case  of  Trevett  w  Weeden. 
W'eeden,  ha\'ing  declined  to  receive  in  payment  of  a  butcher's 
bill  one  of  the  bills  of  credit  emitted  under  the  act  referred  to, 
was  prosecuted,  and  in  the  answer  filed  by  him  the  constitu- 
tionality of  the  act  was  distinctly  raised.    We  quote: 

*'And  also  for  that  the  court  is  not  authorized  or  empowered 

by  said  act  to  empanel  a  jury  to  tr\  the  facts  charged  in  the 
information,  and  so  the  same  is  unconstitutional  and  void." 
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In  other  words,  the  issue  was  clear  cut  and  well  defined.  Was 
it  in  the  power  of  the  Legislature  to  deprive  a  citizen  of  Rhode 
Island  of  his  constitutional  right  to  a  trial  by  jury? 

The  court  was  unanimous  in  holding,  September  26,  1786, 
the  act  unconstitutional  and  void.  The  General  Assembly, 
incensed  by  the  decision,  attempted  to  apply  the  ''Judicial 
Recall,''  and  summoned  the  judges  to  appear  at  its  bar.  "and 
render  their  reason  for  adjudging  an  act  of  the  General  Assembly 
to  be  unconstitutional  and  void."  Three  of  the  judges  appeared 
and  filed  a  manly  and  conclusive  answ^.  They  insisted  that 
the  ''objectionable  part  of  the  act  upon  which  the  information 
was  founded  was  unconstitutional — ^had  not  the  force  of  law, 
and  could  not  be  executed";  that  their  conclusions  were  sup- 
ported by  the  "most  approved  authorities  in  the  law  as  well  as 
by  the  Constitution  of  the  Federal  Union  and  the  members 
thereof  since  the  revolution  in  this  country/'  They  denied 
the  right  of  the  L^islature  to  remove  them  hy  summary  vote, 
and  demanded  that  proceedings  by  way  of  impeachment  be 
had,  based  upon  specific  and  well-defined  chat^es. 

With  the  filing  of  this  protest  the  legislative  proceedings 
ended,  and  the  judges  continued  to  discharge  their  duties  until 
the  expiration  of  their  terms;  the  General  Assembly,  however, 
secured  a  partial  revenge  by  refusing  to  re-elect  them;  and  these 
brave  and  conscientious  judges,  who  had  sought  to  vindicate 
the  sacred  right  of  the  American  citizen  to  a  trial  by  a  jury  of 
his  countrymen,  were  punished  and  their  places  filled  by  more 
servile  and  pliant  tools  of  legislative  u^rpation. 

Judge  Clarke,  in  referring  to  this  case,  says: 

*'Tlie  offending  judges  who  were  elected  annually  by  the 
Legislature  were  dropped  and  the  doctrine  in  other  States  met 
with  disapproval." 

Does  he  mean  by  this  to  approve  and  sustain  the  act  of  the 
Legislature  of  Rhode  Island,  which  denied  to  the  citizen  the 

most  sacred  right  guaranteed  him  by  the  Constitution? 

Reference  is  made  by  Judge  Cooley  to  a  New  Jersc}'  decision 
holding  that  an  act  of  the  Legislature  of  that  State  was  uncon- 
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stitutional  and  void,  decided  somewhere  between  1780  and 
1786,  and  expressed  the  opinion  that  it  was  probably  the  case 
of  Holmes  v.  Wallew,  unreported. 

Reference  is  made  also  by  S.  B.  Cutting  in  a  letter  to  Thomas 

Jefferson,  July  11,  1788,  to  a  case  "in  Massachusetts  when  the 
Legislature  trespassed  upon  the  barrier  of  the  Constitution,  the 
judges  of  the  Supreme  Court  solemnly  determined  that  the 
statute  was  unconstitutional." 

One  of  the  most  noted  cases  in  which  an  act  of  the  legislature 
of  a  state  oi  the  Union  was  declared  void  because  contrary  to 
the  provi^ons  of  a  written  Constitution  was  Bayard  and  Wife  v. 
Singleton,  decided  May  term,  178^,  by  the  Superior  Court  of 
North  Carolina.  /  Martin  R.  (N.  C.)  48,  The  plaintiff  was 
represented  by  Mr.  James  Iredell  (afterwards  appointed  one  of 
the  justices  of  the  Supreme  Court  of  the  United  States),  and 
by  Mr.  W.  R.  Davie,  a  member  of  the  Convention  which  framed 
the  Constitution  of  the  United  States, 

The  suit  was  an  action  of  ejectment,  brought  for  the  recovery 
of  certain  lands  in  Newbeme,  N.  C,  which  the  defendant  held 
under  a  title  derived  from  the  State  by  a  deed  from  the  "Com- 
missioner of  Confiscated  Estates." 

An  act  of  the  Cieneral  Assembly  intended  to  quiet  titles  thus 
acquired  pro\  ided  that  the  court,  in  all  cases  where  the  defend- 
ant made  affidavit  that  he  had  acquired  title  to  the  disputed 
prc^rty  under  a  sale  made  by  a  ''Commissioner  of  Forfeited 
Estates/'  should,  on  motion,  dismiss  the  suit.  Such  an  affidavit 
had  been  filed  in  the  case  and  the  motion  to  dismiss  duly  made. 

The  case  was  heard  in  the  Superior  Court  of  North  Carolina 
at  Newberne,  November  term,  1787,  before  Judges  Ashe, 
Spencer  and  Williams.  The  three  judges  gave  their  opinion 
seriatim f  but  unanimously  they  held; 

"By  the  Constitution  every  citizen  has  the  right  to  a  de- 
cision in  r^ard  to  his  property  by  a  trial  by  jury.  The  Act 
of  Assembly,  therefore,  of  1785  requiring  the  court  to  dismiss, 

on  motion,  the  suits  brought  by  persons  w*hose  property  had 
been  confiscated  against  the  purchasers  on  affidavit  of  the 


defendants  that  they  were  purchasers  from  the  commiarioiters 
of  confiscated  property'  is  unconstitutional  and  void." 

We  quote  from  the  opinion  of  the  court: 

*'The  court,  then,  after  every  reasonable  endeavor  had  been 
used  in  vain  for  avoiding  a  disagreeable  difference  between  the 
Legislature  and  the  judicial  powers  of  the  State,  at  length 
with  much  apparent  reluctance  but  with  great  deliberation 
and  firmness  gave  their  c^inicm  separatdy  but  unsmimoii^y 
for  overruling  the  afore-mentioned  motion  for  the  dismission 
of  the  said  suits." 

President  Battle  refers  thus  to  the  case  in  his  history  of  the 
court  {xoj  N.  C.  Rep.  472) : 

These,  our  earliest  judges,  are  entitled  to  the  eminent 
distinction  of  contestii^  with  Rhode  Idand  the  daim  of  being 
the  first  in  the  United  States  to  decide  that  the  courts  have  the 

power  and  the  duty  to  declare  an  act  of  the  Legislature 
which,  in  their  opinion  is  unconstitutional,  to  be  null  and  void. 
The  doctrine  is  so  familiar  to  us,  so  universally  acquiesced 
in,  that  it  is  difficult  for  us  to  realize  that  when  it  was  first 
mooted,  the  judges  who  had  the  courage  to  declare  it  were 
fiercely  denounced  as  usurpers  of  power.  *  *  *  *  xhe 
judges  were  eventually  sustained  by  public  opinion." 

It  will  be  noted  that  the  conclusions  of  the  Superior  Court  of 
North  C^arolina  are  identical  with  those  of  the  Superior  Court  of 
Rhode  Island  in  Trevett  v.  IVeeden,  the  only  difference  between 
the  cases  being  the  Rhode  Island  case  was  decided  under  an 
unw  ritten  omstitution,  while  the  North  Carolina  case  was  de- 
cided under  a  written  constituticm.  In  both  cases  the  right  (A  a 
citizen  to  demand  trial  by  jury  was  involved.  In  each  instance 
the  legislative  branch  of  the  government  had  sought  to  deprive 
him  of  that  right.  In  both  cases  it  was  held  that  the  constitu- 
tion, whether  written  or  unwritten,  was  the  supreme  law  of  the 
land,  and  that  the  courts,  federal  and  state,  were  bound  to 
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take  cognizance  of  it  as  they  did  of  any  other  law  arfd  enforce 
its  provisions. 

The  last  case  to  which  I  shall  refer  in  this  connection  is  Peter 

Kemper  v.  Henry  Hawkins,  1  Va.  Cases,  p.  20  to  108.  This 
case  was  first  considered  by  the  (jeneral  Court  and  adjourned 
by  it  to  the  District  Court,  that  the  latter  might  consider  the 
question  **touching  the  constitutionality  or  judicial  propriety 
of  the  judges  of  the  court  carrying  *  *  *  *  clauses  of 
an  act  of  the  General  Assembly  into  execution^  which  was  con- 
ceived to  be  opposed  to  or  in  direct  violation  of  the  Constitution 
of  the  Commonwealth  of  Virginia." 

The  questions  presented  were  most  elaborately  discussed  and 
considered.    Judge  Roane  said: 

''This  great  question  was  adjourned  by  me  from  the  Dis- 
trict Court  of  Dumfries.  I  thought  it  necessary  to  obtain 
the  opinion  of  this  court  for  the  government  of  the  several 
district  courts  who  might  otherwise  have  differed  in  their  ccm- 
struction  of  the  clause  in  question  and  the  administration  of 
the  law  in  this  instance  been  consequently  partial." 

Continuing: 

"I  now  think  that  the  judiciary  may  and  ought  not  only 
to  refuse  to  execute  a  law  expressly  repugnant  to  the  Constitu- 
tion, but  also  one  which  is  by  a  plain  and  natural  construc- 
tion in  opposition  to  the  fundamental  principles  thereof.  I 

consider  the  people  of  this  country  as  the  only  sovereign 
power.  1  consider  the  legislature  as  not  sovereign,  but 
subordinate;  they  are  subordinate  to  the  great  constitutional 
charter  which  the  people  have  established  as  a  fundamental 
law  and  which  alone  had  given  existence  and  authority  to 
the  legislature." 

Judge  Tyler,  concurring,  said: 

"What  is  the  Constitution  but  the  great  contract  of  the 
people*  every  individual  whereof  having  sworn  allegiance  to 
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it?  *  *  *  *  In  the  Bill  of  Rights  many  things  are  laid 
down  which  are  reserved  to  the  people.  Trial  by  jury  on 
lifeanddeath;liberty  of  conscience,  etc.  Can  the  legislature 
rightfully  pass  a  law  taking  away  these  rights  from  the  peo- 
ple? Can  the  judiciary  pass  sentence  without  a  conviction 
of  a  citizen  by  twelve  of  his  peers?  *  *  *  *  In  short, 
can  one  brandi  of  the  government  call  upon  another  to  aid 
in  the  violation  of  this  sacred  letter?  The  answer  to  these 
questions  must  be  in  the  negative.  *  *  *  *  I  concur, 
therefore,  most  heartily  with  my  brothers  who  have  gone 
before  me  *  *  *  *  that  the  law  is  unconstitutional 
and  ought  not  to  be  executed." 

Judge  Tucker,  after  fully  reviewing  the  facts  and  the  law, 
said: 

"From  all  these  instances  it  appears  to  me  that  this  de- 
duction cleariy  follows,  namely,  that  the  judiciary  are  bound 
to  take  notice  of  the  constitution  as  the  first  law  of  the  land; 
and  that  whatsoever  is  contradictor\  thereto  is  not  the  law  of 
the  land.  ♦  ♦  *  *  No  l^slative  act,  therefore,  con- 
trary to  the  constitution  can  be  valid.  To  deny  this  would  be 
to  affirm  that  the  deputy  is  greater  than  the  principal;  that 
the  servant  is  above  his  master;  that  the  representatives  of 
the  people  are  superior  to  the  people  themselves.  *  *  *  * 
Nor  does  this  conclusion  by  any  means  suppose  a  superiority 
of  the  judiciary  to  the  legislative  power,  it  only  supposes  that 
the  power  of  the  pei^le  is  superior  to  both,  and  that  where  the 
.  will  of  the  legislature  declared  in  its  statute  stands  in  opposi- 
tion to  that  of  the  people  declared  in  the  constitutiim,  the 
judges  ought  to  be  governed  by  the  latter  rather  than  by  the 
former.  They  ought  to  regulate  their  decisions  by  the  funda- 
mental laws  rather  than  by  those  which  are  not  fundamental.*' 

It  will  be  observed  that  Judge  Clarke,  in  the  quotation  criti- 
d^ng  Marbury  v.  Madison,  makes  no  reference  to  the  **prece- 
dents"  of  this  country  or  to  the  deciaons  of  the  omrts,  state  and 
federal ;  he  limits  his  referaice  to  "any  other  country." 
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It  will  also  be  noted  that  the  Supreme  Court  of  the  United 
States  had.  in  the  three  cases  already  quoted,  asserted  and  ex- 
ercised the  identical  power  and  authority  which  was  asserted 
and  exercised  by  the  Supreme  Court  in  Marbury  v.  Madison, 
and  that  the  courts  in  many  (d  the  states  had  annulled  the  acts 
of  their  respective  legislatures,  holding  them  unconstitutional 
and  void,  as  in  CommonweaUh  v.  CaUm  (Va.  1782),  Trevett  v. 
Weeden  (R.  I.  1786),  Bayard  and  Wife  v.  Singleton  (N.  C.  1787), 
and  others  that  might  be  cited.  In  other  words,  the  law  was 
seltlecl.  asfaras  it  could  be  settled,  by  judicial  decision,  and  this, 
years  before  Marshall  was  appointed  Chief  Justice,  and,  conse- 
quently, long  before  his  opinicMi  in  Marbury  v,  Madison^  1803. 
Then  why  call  the  ded^on  in  that  case  "unexpecied*^  and 
''astonishing**? 

Washington  was  not  a  brilliant  statesman  or  magnetic  orator; 
he  was  intensely  ])ractical  and  knew  better  than  any  other  man 
the  then  needs  and  the  coming  reqtiirements  of  the  >'oiing  Re- 
public, for  the  future  of  w^hich  they  were  legislating.  He  was, 
therefore,  in  the  Convention  of  1787  a  firm  and  staunch  sup- 
porter of  the  CcHistituticHi  as  finally  adc^ted.  Fr<nn  the  first 
he  urged 

"A  Federal  government  which,  while  preserving  the  rights 
of  the  states,  would  protect  itself  against  foreign  invasion 
and  domestic  insurrection,  and  enforce  its  laws  against  the 
individual  citizen." 

And  to  secure  this  he  stood  firmly  for  the  "Judicial  Clause," 
conferring  upon  the  United  States  Courts  jurisdiction  in  all  cases 
arising  under  the  Constitution  and  laws  of  the  United  States 

and  the  several  states. 

It  was  his  commanding  character  and  dominating  influence 
which  not  only  secured  the  adoption  of  the  Constitution  by  the 
Convention,  but  also  its  subsequent  ratification  by  the  several 
states. 

"Were  it  not  for  one  great  character  in  America  so  many 

men  would  not  be  for  this  government," 
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said  William  Grayson,  a  member  of  the  Cdnvention  frrnn  Vir- 
ginia; and  James  Monroe  wrote  to  Thomas  Jefferscm: 

**Be  assured,  Washington's  influence  carried  this  govern- 
ment." 

So  fully  was  Wa^ington  impressed  with  the  dignity  of  the 
Federal  Judiciary  and  its  power  and  influence  in  the  scheme  of 
government  it  was  then  proposed  to  establish,  that,  inoi^ani^ng 

the  Supreme  Court,  he  wrote,  tendering  the  appointment  of 
Chief  Justice  to  Mr.  John  Jay,  September  8,  1789: 

"I  have  full  confidence  that  the  loye  w^hich  you  bear  to 
our  country  and  de^re  to  promote  the  general  happiness 
will  not  suffer  you  to  hesitate  for  a  moment  to  bring  into 
action  the  talents,  knowledge  and  int^ty  which  are  so  neces- 
sary to  be  exercised  at  the  head  of  that  department  which  must 
be  considered  as  the  'keystone  of  our  poi ii it al  fabric*  " 

And  in  announcing  the  appointment  of  Associate  Justices,  he 
wrote,  September  3,  1789,  that  he  considered 

''the  judiciary  system  as  the  chief  piUar  upon  which  our 
national  governmetU  must  rest** 

^    In  this  view  Judge  Clarke  does  not  concur  with  Washington, 
l^e  said,  referring  to  the  judiciary: 

\  "The  third  department  in  the  government  which  in  the 
beginning  was  con»dered  of  so  little  influence  in  the  govern- 
inent  that  Chief  Justice  Jay,  of  the  Supreme  Court  of  tte 

United  States,  resigned  to  take  the  position  of  govOTiCH-  of 

New  York,  and  the  appointment  to  which  office  was  declined 
by  more  than  one  when  tendered." 


He  thus  speaks  of  the  Supreme  Court: 

"The  true  inside  history  of  the  metliods  used  to  change 
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the  court  in  the  Incoyne  Tax  case  might  shock  the  nation  if 
generally  made  known/' 

In  further  criticism  of  President  Washington,  he  said: 

*'\\'hich  last  (  the  judiciary)  with  well-framed  irony  was  pro- 
claimed the  foundation  stone  of  the  new  Republic/* 

Thomas  Jefferson,  in  his  famous  letter  to  Thomas  Ritchie, 
denounced  the  judiciary  of  the  United  States  as 

"a  subtle  corps  of  sapi^ers  and  miners,  working  under- 
ground to  undermine  the  foundation  of  our  confederate  fabric." 


He  further  wrote : 


"and  to  undermine  the  independent  rights  of  the  states 
and  to  consc^date  all  power  in  the  hands  of  the  govemmrat 
in  which  they  have  a  free-hold  estate." 

We  can  but  note  the  wide  difference  in  the  views  and  opinions 
of  these  two  great  men  as  to  the  power  and  influence  of  the 
judiciary  of  the  United  States  upon  the  government  then  in- 
augurated and  its  probable  effect  upon  the  rights  of  the  states 
and  the  liberties  of  the  people.  Mr.  Jefferson  believed  the 
federal  courts  would  gradually  undermine  our  confederate 
fabric  and  the  independent  rights  of  the  states,  finally  consoli/ 
dating  all  i^oAver  in  a  central  government.    Washington  stood 

the  general  go\ernnient  necessary  for  its  purposes  and  that  the 
rights,  reserved  to  the  states  and  their  citizens  most  ample  for 
their  protection  and  that  the  Supreme  Court,  as  its  interpreter 
and  expounded,  would  equally  and  alike  protect  the  rights  of 
the  government  and  of  the  states.  He  regarded  the  Supreme 
Court  as  ''the  keystone  of  our  poUtical  fabric,''  or,  as  Ambassador 
Bryce  puts  it, 

"the  living  voice  of  the  Constitution— that  is,  of  tiie  will 
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of  the  people,  expressed  in  the  fundamental  law  they  have 
enacted .  1 1  is,  therefore,  as  some  one  has  said,  the  ccmsdence 
of  the  people  who  have  resolved  to  restrain  themselves  from 
hasty  or  unjust  action  by  placing  their  representatives  under 
the  restriction  of  a  permanent  law.  It  is  the  guarantee  of 
the  minority  who,  when  threatened  by  the  impatient  ^e- 
hemence  of  a  majority,  can  appeal  to  this  permanent  law, 
finding  the  interpreter  and  enforcer  thereof  in  a  court  set 
high  above  the  assaults  of  faction." 

For  proof  let  us  apply  the  sharp  test  of  experience  and  con- 
sider the  tremendous  events  which  have  occurred  in  this  coun- 
try in  the  century  and  a  quarter  of  the  Constitution's  existence 
and  then  determine  whether  the  Supreme  Court,  in  interpreting 
and  expounding  the  Constitution,  has  saved  to  the  states  of 
the  Union  the  rights  guaranteed  them  under  the  Constitution 
and  to  tlie  citizen  the  liberties  thereby  secured;  or  whether  it 
has,  as  predicted  by  Mr.  Jefferson,  destroyed  the  independent 
rights  of  the  states  and  consolidated  all  powers  in  the  hands  of 

the  government. 

In  vindicating  the  wise  and  f  ar-sedng  statesmanship  of  W  ash- 
ington,  reference  need  be  had  only  to  the  two  decades— 1860 
and  1880,  the  darkest  period  in  our  country's  history.  At 
this  lime  the  Constitution  was  subjected  to  the  suprrane  test, 
including  four  vears  of  civil  war,  in  which  each  party  insisted 
it  was  fighting  for  the  Constitution.  The  North  claimed  it 
fought  to  preserve  the  Union  under  the  Constitution,  and  the 
South  insisted  it  fought  to  establish  a  Confederation  of  States 
under  a  Constitution  identical  in  all  essentials  with  the  Constitu- 
tion of  the  Old  Union.  In  no  sense  was  the  Constitution  an 
issue  in  that  war,  except  in  so  far  as  it  protected  the  rights  of  the 
South  in  its  property  in  slaves. 

When  the  end  came  at  Appomattox  and  the  army  of  General 
Lee,  worn  out  by  its  victories,  surrendered  to  General  Grant  on 
terms  h(morable  alike  to  the  victor  and  the  vanquished,  the  great 
problem  of  reconstruction,  so  important  to  the  country  and 
vital  to  the  Southern  States,  confronted  the  President  and  the 
Congress  of  the  United  States.   Knowing  the  end  was  approach- 


22 


ing,  President  Lincoln  had  for  nian>  months  given  to  it  the  most 
patient  and  serious  consideration.  His  plans  were  well  matured 
and  his  great  heart,  **with  malice  towards  none  and  with  charity 
for  all/'  beat  with  kindness  and  sympathy  for  the  people  of  the 
prostrate  South. 

At  his  last  cabinet  meeting  only  a  few  short  hours  before  he 
was  stricken  down  he  was  "most  hopeful  and  spoke  most  kind- 
ly of  General  Lee  and  others  of  the  Confederac>  and  the  es- 
tablishment  of  ci\  il  go\  ernment  in  Virginia." 

His  plans  and  purposes  were  clearly  indicated  in  the  memo- 
randum of  agreement  known  as  the  "Johnson-Sherman  Con- 
vention*' ;  he  was  the  one  friend  of  the  South  in  the  North  who 
combined  the  influence  and  courage  necessary  to  control  and 
direct  thc^  then  political  situation.  His  lamented  death  and  the 
cruel  and  unspeakable  manner  of  its  accomplishment  brought 
all  his  beneficent  and  ])atriotic  purposes  to  naught;  it  marred  the 
joy  of  the  victorious  North  and  added  greatly  to  the  sorrow  and 
anxiety  of  the  vanquished  South.  Ex-President  Davis  said  to 
Colonel  McClure,  of  Pennsylvania: 

"Next  to  the  destruction  of  the  Confederacy,  the  death  of 
Abraham  Lincoln  was  the  darkest  day  the  South  ever  knew/* 

President  Johnson,  who  succeeded  Mr.  Lincoln,  did  not  com- 
mand the  confidence  of  the  radical  wing  of  his  party  and  could 
not  control  its  leaders,  although  he  adopted  the  policy  and 
sought  to  carry  out  in  good  faith  the  plan  of  reconstruction  as 
proposed  by  President  Lincoln.  Not  so  the  radicals;  they  were 
determined  to  humiliate  the  white  people  of  the  South  and,  by 
sweeping  disfranchisement,  to  deny  them  all  participation  in  the 
affairs  of  their  state  and  local  governments.  With  patriotic 
courage,  President  Johnson  \)y  a  vigorous  and  frequent  exercise 
of  the  veto  power,  conferred  b\  the  Constitution  sought  to  stay 
the  mad  hand  of  unconstitutional  vengeance.  His  messages 
returning  without  approval  the  civil  rights  bill  and  similar  enact- 
ments of  wrong  and  oppression,  were  masterly  state  papers, 
eloquent  and  unanswerable  in  their  defence  of  the  Constitution, 
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but  with  more  than  a  two-thirds  majority  in  each  house  against 
him  he  was  powerless. 

The  darkest  and  most  to  be  regetted  chapter  in  the  legislative 
history  of  this  a>untry  is  that  whic^  records  the  debates  and 
enactments  of  the  Thirty-ninth,  Fortieth,  and  Forty-first  Con- 
gresses. The  President  remained  firm  and  persevered  in  his 
manK'  defense  of  the  Constitution.  Again  and  again  in  his  veto 
messages  he  ai)pealed  to  the  patriotism,  the  judgment,  and  the 
conscience  of  his  countrymen;  his  efforts  were  in  vain;  he  stood 
alone,  the  one  and  only  obstacle  in  the  way  of  the  radicals  in 
their  wild  and  venomous  assault  upon  the  liberty  and  prc^rty 
of  the  Southern  people.  Hie  Congress,  therefore,  determined 
to  be  rid  of  him,  and  as  this  could  only  be  accomplidied  by  im- 
peachment, charges  w^ere  preferred  and  on  the  second  attempt, 
February  24,  1868,  the  House  of  Representatives  resolved,  by 
a  vote  of  126  to  47,  that 

''Andrew  Johnson,  President  of  the  United  States,  be  im- 
peached of  high  crimes  and  misdemeanors." 

The  radical  majority  in  Congress  absolutely  dominated  the 
government;  the  Federal  Courts  were  as  powerless  as  the  Presi- 
dent. In  many  of  the  measures  adopted  the  right  of  appeal  was 
denied.  The  slow  processes  of  judicial  procedure  rendered  it 
(]uite  impos^ble  for  a  test  case  to  be  made,  and  finally  decided 
by  the  Supreme  Court  in  time  to  prevent  the  consummation  of 
the  wrong  tliat  the  Congress  intended  to  perpetrate  upon  the 
Southern  people.  President  Johnson's  defence  of  the  Constitu- 
tion and  his  efforts  to  restore  the  Southern  States  to  the  Union 
under  the  Constitution  as  proposed  by  Mr.  Lincoln  was.  in  the 
opinion  of  the-  Congress,  a  high  crime,  and  his  efforts  to  protect 
the  Southern  people  from  insult  and  outrage  a  high  misdemeanor. 

The  trial,  the  most  important  in  the  history  of  the  country, 
began  March  31,  1868,  with  Chief  Justice  Chase  presiding. 
Mr.  Benj.  F.  Wade,  a  Senator  from  Ohio,  was  President  of  that 
body,  and  would  have  succeeded  to  the  Presidency  of  the  United 
States  had  Mr.  Johnson  been  convicted,  but  he  *'laid  his  stricken 
conscience  on  the  altar  of  his  country,"  and  was  sworn  as  a  juror. 
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Had  a  single  one  of  the  Senators  voting  not  guilty  been  induced 
by  the  almost  irresistible  pressure  brought  to  bear  upon  the 
Republicans  changed  his  vote,  Benjamin  F.  Wade  wouldt  by 
his  own  vote,  have  become  President  of  the  United  States.  These 
men  preferred  to  obey  their  oaths  and  to  follow  their  convic- 
tions rather  than  yield  to  the  demands  of  their  party.  This  is 
referred  to  only  to  indicate  the  character  and  temper  of  the 
majorit>'  and  their  determination  to  resort  to  any  means  to  wreck 
vengeance  upon  the  white  people  of  the  South. 

The  vote  was  taken  May  26th  on  Article  XI,  which 
chained  that  the  President,  in  declaring  that  the  Thirty-ninth 
Congress  was  not  a  legal  congress,  committed  a  high  mis- 
demeanor. He  was  acquitted  by  a  vote  of  thirty-five  (including 
Wade,  of  Ohio),  ''guilty"  and  nineteen  "not  guilty" — not  the 
necessary  two-thirds. 

Here  we  have  a  striking  illustration  of  the  sometime  tyranny 
of  the  majority  in  the  pressure  brought  to  bear  upon  some  of  the 
republican  senatc^rs  who  refused  to  obey  the  party  leaders. 
This  partisan  pressure  was  without  precedent  in  the  history  of 
free  government.    To  illustrate: 

The  General  Conference  of  the  Methodist  Episcopal  Church, 
in  session  in  Chicago,  May  14,  1868,  with  nine  bishops  and  two 
hundred  and  forty-nine  delegates  present,  representing,  as  they 
claimed,  one  million  one  hundred  thousand  members,  unani- 
moudy  voted, 

"tQ  appoint  an  hour  of  prayer,  from  nine  to  ten  A.  M. 
tomorrow  to  invoke,  humbly  and  earnestly,  the  mercy  of 

God  upon  our  nation  and  beseech  Him  to  save  our  Senators 
from  error  and  so  influence  them  that  their  decree  shall  be  in 
truth  and  righteousness." 

This  was  at  once  wired  to  Washington,  and  on  the  same  day 
the  Conference  of  the  African  Methodist  Episcopal  Church, 
assembled  in  that  city,  passed  a  similar  resolution;  but,  as 
it  was  said,  "employed  no  pious  circumlocution;"  they  addressed 
their  pra\er  for  the  conviction  of  the  President — not  to  the 
Deity,  but  directly  to  the  Senate. 
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This  was  a  distinct  effort  to  introduce  at  that  time  the  much 
talked  of  political  heresy  of  ''Recall''  but  it  failed.  Senator 
Fessenden,  of  Maine,  who  succeeded  Mr,  Chase  in  the  cabinet 
of  President  Lincoln,  met  and  denounced  the  effort  to  over- 
awe and  intimidate.  I  commend  his  noble  and  inspiring  words 
to  all  those  who  would  >'ield  to  the  clamor  of  an  excited  and  in- 
flamed public,  rather  than  obey  the  demands  of  duty  and  the 
promptings  of  conscience.    Mr.  Fessenden  said: 

"To  the  suggestion  that  popular  opinion  demands  the  con- 
viction of  the  Preadent  ♦  *  *  I  reply  that  he  is  not  on 
trial  before  the  people,  but  befwe  the  Senate.    *    *    *  The 

people  ha\  e  not  heard  the  evidence  as  we  have  heard  it;  they 
have  not  taken  an  oath  to  do  imparlial  justice  according  to 
the  Constitution  and  the  laws;  I  have  taken  that  oath.  I  can 
not  render  judgment  upon  their  conviction,  nor  can  they 
transfer  to  themselves  my  punishment  if  I  violate  my  oath. 
I  should  con^der  myself  undeserving  of  the  confidence  <rf 
that  just  and  intelligent  people  who  impose  upon  me  the  great 
responsibility,  and  unworthy  of  a  place  among  honorable 
men  if,  for  fear  of  any  pul)lic  reprobation,  or  for  the  sake  of 
securing  popular  fa\or,  I  should  disregard  the  convictions  of 
my  judgment  and  conscience.  The  consequences  which  may 
follow  from  conviction  or  acquittal  are  not  for  me,  with  my 
conviction,  to  consida-;  the  future  is  in  the  hands  of  Him  who 
made  and  governs  the  universe,  and  the  fear  that  He  may  not 
govern  well  will  not  excuse  me  for  a  violation  of  His  laws." 

After  his  acquittal,  President  Johnson  continued  firm  in  his 
position  until  the  end  of  his  term,  and  declined  to  approx  e  the 
vicious  reconstruction  measures  adopted  by  the  Congress,  but 
this  availed  nothing. 

General  Grant,  who  succeeded  President  JcAnson,  March  4, 
1869.  quickly  allied  himself  witii  the  radicals  and  while  Preadait 
not  only  approved,  but  encouraged  the  policy  of  vengeful  and 
vindictive  legislation. 

The  radicals  in  Congress  had  two  theories  as  to  the  status  of 
tile  lately  seceded  states;  one  was  represented  in  the  Upper 
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House  by  Charles  Sumner,  the  accomphshed  Senator  from 
Massachusetts,  and  the  other  in  the  Lower  House  by  the  social 
outcast  and  moral  leper,  Thaddeus  Stevens,  of  Pennsylvania. 

Senator  Sumner  advanced  his  famous  theory  of  "Stete  Suicide" 
insisting  that  the  lately  seceded  states  were  no  longer  states 
under  the  Constitution.  In  other  words,  that  these  states  were 
obliterated  from  the  map  of  the  Unicn;  that  the  territory  of  the 
extinct  states  belonged  to  the  United  States,  and  was  to  be  gov- 
erned and  controllttd  as  other  territory  subject  to  the  exclusive 
jurisdiction  of  Congress. 

Mr.  Stevens  contended  that  these  States  were  conquered 
proiinces,  non-existent  States;  he  called  them  "dead  carcasses 
lying  within  the  Union,"  and  held  that  "the  lives,  the  liberty 
and  the  prc^rty  of  all  the  South  were,  by  virtue  of  concjuest,  at 
the  absolute  disposal  of  the  government.  The  principles  of  in- 
ternational law  might  guide  the  settlement  if  the  government 
chose,  but  no  provisions  of  the  domesjtic  constitution  had  any 
binding  force  whatever." 

While  the  Ccmgress  was  deliberating  upon  and  discus^ng  these 
and  the  various  other  plans  of  reconstructim  prc^osed,  the  states 
of  the  South  were  given  over  to  the  most  corrupt  and  ignorant 
of  their  population,  sustained  by  the  military  power  of  the 
government. 

Under  the  act  of  March  2,  1867,  ten  states  of  the  Union  were 
divided  into  five  military  districts,  each  commanded  by  an 
officer  not  below  the  rank  of  brigadier-general.  Virginia,  the 
oldest  of  the  thirteen,  was  Military  District  No.  1,  Major- 
General  J.  M.  S€x>fteld,  ommanding. 

By  other  acts  Ccmgress  undertook  to  fix,  and  did  fix,  as  far 
as  it  was  possible,  the  qualification  of  voters,  not  onh'  for  the 
purpose  of  reconstruction,  but  for  the  future  political  control  of 
the  states. 

Another  act,  entitled  "An  Act  to  protect  all  citizens  in  their 
civil  and  legal  rights/'  provided  that, 

"All  persons  within  the  jurisdiction  of  the  United  States 
diall  be  entitled  to  the  full  and  equal  enjoyment  of  the  ac- 
commodations, privileges,  etc.,  of  inns,  public  conveyances  on 
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land  and  water,  theatres,  etc..  subject  only  to  the  conditions 
and  limitations  established  by  law  and  applicable  alike  to 
citizens  of  every  race  and  color,  regardless  of  any  previous 
condition  or  servitude." 

Heavy  penalties  were  prescribed  for  violations  of  this  act. 
The  protecting  aegis  of  the  Constitution  was  absolutely  taken 

from  the  white  men  of  the  South,  and  the  only  law  to  which  they 
could  appeal  for  protection  was  the  will  of  the  military  com- 
mander. The  negroes,  just  released  from  slavery,  were  en- 
franchised and  thoroughly  organized  against  the  white  people 
of  the  South  by  the  officials  of  the  "Freedman  s  Bureau"  as  the 
"Wards  of  the  Nation."  These  were  aided  by  the  "carpet- 
bagger/' an  exotic,  and  the  ''scalaw^,"  a  native  para^te.  It 
was  under  these  conditions  and  by  these  people  that  the  state 
and  local  government  in  most  of  the  Southern  States  were  to  be 
reorganized  and  re-established. 

"A  period  of  darkness  (writes  Dr.  Burgess,  Professor  of 
Constitutional  Law,  etc.,  Columbia  University,  New  York), 
now  settled  down  upon  these  unhappy  communities,  blacker 
and  more  helpless  than  the  worse  experience  of  the  war.  The 

condtict  of  the  men  who  now  appeared  upon  the  scene  as  the 

creators  of  the  new  South  were  so  tyrannic,  corrupt,  mean  and 
vulgar  as  to  repel  the  historian  from  attempting  any  detailed 
account  of  their  doings  and  incline  him  tp  vaguest  outline- 

"It  was  the  most  soul-^ckening  spectacle  that  Americans 
had  ever  before  been  called  upon  to  behold.  Evary  prindfrie 
of  the  old  American  policy  had  been  reversed.    In  pUu^  of 

goxernment  by  the  most  intelligent  and  virtuous  part  of  the 
people  for  the  benefit  of  the  governed,  here  was  government 
by  the  most  ignorant  and  vicious  part  of  the  population 
for  the  benefit — the  vulgar  materialistic,  brutal  benefit— of 
the  governing  set.  *  *  *  It  is  best  for  the  North,  best 
for  the  South,  best  for  the  whole  country,  and  best  for  the 
world,  that  this  tarrible  mistake  of  the  North  and  this  terrible 
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degradation  of  the  South  should  be  dealt  with  briefly  and  im- 
personally." 

It  was  at  this  time  and  with  these  conditions  prevailing  that 
the  bronze  statue  of  Chief  Justice  Marshall,  executed  by  Ran- 
dolph Rogers,  reached  Richmond.  It  was  quieth'  placed  in 
position  on  the  monument  in  the  Capitol  Square,  one  cA  the  six 
eminent  Virginians  grouped  around  Crawford^s  magnificent 
equestrian  statue  of  Washington.  It  was  indeed  a  singular  co- 
incidence that  the  effigy  of  the  great  Chief  Justice,  "who  found 
the  Constitution  paper  and  made  it  power,  who  found  a  skeleton 
and  clothed  it  with  flesh  and  blood/'  should  have  arrived  in  Vir- 
ginia, his  mother  state,  at  this  supreme  crisis  in  its  histor^^',  when 
that  Constitution  was  suspended  and  the  civil  law  utterly  power- 
less to  protect  the  citizen. 

This  incident  was  the  occasion  for  certain  verses  by  that 
brilliant  Virginian  and  gifted  poet,  the  late  Innes  Randolph,  in 
which,  treating  existing  conditions  with  becoming  solemnity  and 
dignity,  but  with  scathing  irony  and  rare  humor,  he  wrote: 

'*Wf^  are  ^lad  to  see  you,  John  ^Marsliall,  my  boy, 

So  fresh  from  the  chisel  of  Jiogers ; 

(io,  take  your  stand  on  the  monument  there, 

Alon^  with  the  other  old  codgers: 

With  Wasliingtou,  Jefferson,  Henr>'  and  such. 

Who  sinned  with  a  great  transgression, 

In  thdr  Qld-la8hi(»ied  notions  of  freedom  and  right. 

And  their  haded  ci  wrong  and  oppressicm. 

Ton  oome  rathiw  late  to  your  pedestal,  John, 

For  somer  you  ought  to  have  been  h&te; 

For  the  votunie  you  hold  is  no  Icxiger  the  law. 

And  this  is  no  loogac  Yirsmia. 

The  dd  MarshaOrlaw  you  expounded  of  yore 

Is  now  not  at  all  to  the  purpose, 

And  the  martial  law  ci  the  new  ikigadier 

Is  stnxiger  than  habeas  corpus. 

So  keep  you  the  volume  shut  with  care» 

For  the  days  of  the  law  are  over. 

And  it  needs  all  your  brass  to  be  holding  it  there 

With  "Justice"'  inscribed  on  the  cover. 

Could  life  awaken  the  limb  of  bronze 
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And  blaze  in  the  burnished  eye. 

What  would  ye  do  wnth  your  momnent  of  life. 

Ye  men  of  the  days  gone  by? 

Would  yon  chide  us  or  pity  us,  blusk  or  weep. 

Ye  men  of  the  days  fjone  by? 

Would  Jefferson  tear  up  the  scroll  he  holds. 

That  time  has  proven  a  lie? 

And  Marshall  shut  the  volume  of  law, 

And  lay  it  down  with  a  sigh?  ^ 

Would  Mason  roll  up  the  Bill  ci  Rig:hts 

From  a  race  unwcxtby  to  scan  it? 

And  Henry  dash  down  the  eloquent  sword 

And  <4aiig  it  against  tiie  gmidle? 

And  Wariunstm,  seated  in  maa^  streogUi 

On  the  charger  that  pam  the  air,  . 

Could  he  see  his  mms  in  their  deep  diagraoe. 

Would  he  ride  so  proudly  there? 

He  would  get  him  down  from  his      tows  horse. 

And  cover  his  face  at  our  shune, 

For  the  land  of  his  birth  is  now  "District  Oiie'\ 

Virginia  was  ooce  the  name ! 

I  have  said  that  the  ccHirts,  during  this  period,  were  prac- 
tically powerless  because  of  the  delay  incident  to  judicial  pro- 
ceedings in  cases  to  be  finally  determined  by  the  Supreme 
Court.  This  condition,  although  so  disastrous  to  the  South, 
was  but  temporary.  When  at  last  reached,  on  appeal,  "the 
sleeping  li<Mi  of  the  Constitution"  uttered  no  uncertain  sound. 
The  Court  proclaimed  in  langiu^e  not  to  be  misunderstood  that 
^*Tke  ConsHiiUian  was  a  law  for  the  rulers  as  wM  as  for  the  people 
equally  in  peace  and  in  war^ 

It  ^vas  not  until  1865.  thai  the  Supreme  Court  was  called 
upon  to  consider  and  decide  any  great  constitutional  question 
grow  ing  out  of  the  Civil  War  and  the  reconstruction  legislation 
of  the  Congress. 

In'October,  1864,  L.  P.  Milligan,  a  citizen  of  Indiana,  and  a 
member  of  its  bar,  was  arrested  by  the  military  authorities, 
chafed  with  treason  in  criticising  the  Naticmal  Government 
in  a  political  speech  made  at  Fort  Wayne,  tried  by  a  military  com- 
mission in  Indianapolis.  Major-General  Hovey  j^residing,  con- 
victed and  sentenced  to  be  executed.  May  19,  1865.    Early  in 
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that  month  a  writ  of  habeas  corpus  was  issued,  the  necessary 
proceedings  followed,  and  the  case  finally  reached  the  Supreme 
Court.  This  was  a  case  of  tremendous  importance ;  the  Constitu- 
tion was  on  trial,  the  ablest  lawyers  of  the  country  were  retained 

and  conducted  the  case  with  masterly  abiHty. 

Judge  Jeremiah  Black,  for  the  petitioner,  the  recognized  leader 
of  the  American  bar,  made  his  wonderful  argument  in  defense 
ctf  the  ''right  to  a  trial  by  jury/'  closing  with  this  solemn  appeal 
to  the  court: 

* 

"You  can  save  us  from  this  horrible  fate.    You  alone  can 

deliver  us  from  the  bod\^  of  this  death.  To  that  fearful  ex- 
tent is  the  destiny  of  this  Nation  in  your  hands/' 

The  decision  of  the  court  was  worthy  of  that  august  body  and 
vindicated  the  wisdom  of  those  who,  together  with  Washing- 
ton  had  conferred  upon  it  jurisdiction  in  all  constitutional  ques-^ 
tions. 

The  noble  words  of  Mr.  Justice  Davis,  who  had  been  re- 
cently appointed  to  the  Supreme  Bench  by  President  Lincoln, 
added  new  lustre  to  the  court  and  inspired  with  renewed  vigor 
the  lovers  of  civil  liberty  and  constitutional  government.  The 
decision  was  the  first  rift  in  the  dark  cloud  that  had  for  so  long 
a  time  overhung  the  national  horizon.  It  demonstrated  to 
the  people  that  the  judges  of  the  Supreme  Court  were  unawed 
by  popular  clamor  and  fearless  in  resisting  the  Congress  in  its 
mad  assaults  upon  personal  rights  and  individual  liberty.  The 
judges  were  loyal  to  the  Constitution  and  faithful  to  the  oath 
taken  by  them  to  support  and  protect  it,  and  this  regardless  of 
the  wild  passions  and  prejudices  of  the  hour.  Mr.  justice 
Davis  said: 

**No  graver  question  was  ever  considered  by  this  court, 
nor  one  which  more  nearly  concerns  the  rights  of  the  whole 
people  ♦*♦*♦**♦♦*»****♦ 

'*The  C^onstitution  of  the  United  States  is  a  law  for  rulers 
and  [)eople  equally  in  war  and  i)eace,  and  covers,  with  the 
shield  of  its  protection,  ^1  classes  of  men  at  all  times  and  under 
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all  circumstances.  No  doctrine  involving  more  pernicious 
consequences  was  ever  invented  by  the  wit  of  man  than  that 
any  of  its  provisions  can  be  suspended  during  any  of  the 
great  exigencies  of  govamment.  Such  a  doctrii^  leads  dt* 
rectly  to  anarchy  or  de^tbm,  but  the  theory  of  necessity 
on  which  it  is  based  is  false,  for  the  government  within  the 
Constitution  has  all  the  powers  granted  to  it  which  are  neces- 
sary to  preserve  its  existence.  "    4  Wall.  2. 

Milligan  ^^  as  promptly  discharged  from  custody.  Thaddeus 
Stevens  thus  denounced  this  dedsicm; 

"Scarcely  less  infamous  than  that  in  the  Dred  Scott  case, 
as  much  more  dangerous  to  liberty." 

The  first  ciise  invok  ing  the  validity  of  any  of  the  several  acts 
of  Congress  enacted  during  the  Civil  War  imposing  pains  and 
penalty  upon  the  Southern  people  for  participating  therein  was 
''eX'Parte  Garland,''  December,  1866,  4  Wall,  U.  S.  333.  Under 
the  act  of  July  2,  1862,  attorneys  of  the  courts  of  the  United 
States,  before  being  allowed  to  practi<^  at  the  bar  <rf  the  Su- 
preme Court,  were  required  to  take  and  subscribe  an  oath  that 
they  had  A  oluntarily  given  no  aid,  comfort,  etc..  to  persons  en- 
gaged in  armed  hostilities  to  the  United  States;  in  other  words, 
the  *Test  Oath."  The  act  was  declared  unconstitutional  and 
void. 

A  similar  decision  was  reached  by  the  Supreme  Court  in 
Cummings  v.  Stale  of  Missouri,  4  Wall,  U.  S.  278,  It  was  there 
held  that  a  clause  in  the  Missouri  Constitution  which  required 

all  priests,  clergymen,  etc..  to  take  the  same  oath  before  being 
permitted  to  exercise  the  functions  of  the  ministry,  etc.,  was  un- 
constitutional and  void. 

The  most  far-reaching  and  important  decision  of  the  Supreme 
Court  in  the  matter  of  reconstruction  legislation,  the  one  which 
infused  hope  into  the  hearts  of  the  Southern  people  and,  as  a 
matter  of  fact,  saved  to  them  their  civilimtion,  was  tiiat  in  the 
several  prosecutions  known  as  the  "Civil  Rights  Cases,"  involv- 
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ing  the  validity  of  the  act  herdobefore  quoted.  The  Supreme 
Court  held,  Justice  Bradley  delivering  the  opinion/ that: 

"Said  sections  are  unconstitutional  and  thai  no  countenance 
of  authority  for  the  passage  of  the  law  in  question  can  be 
found  in  either  the  Thirteenth  or  Fourteenth  Amendments 
of  the  Constitution;  and  no  other  grounds  of  authority  being 
suggested,  it  must  necessarily  be  declared  void,  at  least  so 
far  as  operation  in  the  several  States  is  concerned.'*  109 U.S.  3. 

In  Texas  v.  White,  7  Wall,  U.  S.  725,  it  was  declared,  Chief 
Justice  Chase  speaking  for  the  court; 

*'Not  only  therefore  can  there  be  no  loss  of  separate  and 
independent  autonomy  to  the  states  through  their  union  under 
the  Constitution,  but  it  may  not  be  unreasonably  said  that 
the  preservaticHi  of  the  states  and  the  maintenance  of  their 
governments  are  as  much  within  the  design  and  care  of  the 
Constitution  as  the  preservation  of  the  Union  and  the  mainte- 
•  nance  of  the  National  ( lovernment.  The  Constitution  in 
all  its  provisions  looks  to  an  indestructible  union,  composed 
of  indestructible  states.*' 

The  Chief  Justice  continues  (referring  to  the  State  of  Texas) : 

"The  union  between  Texas  and  the  other  states  was  as 

complete,  as  perpetual,  and  as  indissoluble  as  the  union  be- 
tween the  original  states.     *  ♦*♦*♦**♦♦ 

"Considered,  therefore  as  transactions  under  the  Constitu- 
tion, the  ordinance  of  secession  adopted  by  the  convention 
and  ratified  by  a  majority  of  the  citizens  of  Texas,  and  all 
the  acts  of  her  l^slature  intended  to  give  effect  to  that 

ordinance  were  absolutely  null.    They  were  utterly  without 

operation  in  law.    The  obligation  of  the  State,  as  a  member 
.  of  the  Tnion,  and  of  everx'  citizen  of  the  State  as  a  citizen  of 
the  United  States,  remained  perfect  and  unimpaired." 
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Referring  to  this  decision,  Chief  Justice  Chase  could,  with 
great  propriety,  have  appropriated  the  language  of  Chancellor 
Wythe  in  ComnumweaUh  v.  CaUm  and  said:  When  the  whole 
Congress  attempted  to  overleap  the  bounds  prescribed  to  it 
by  the  people  in  administering  the  public  justice  of  the  country, 
I  met  thdr  united  power  at  my  seat  in  this  august  tribunal, 
and  pointing  to  the  Constitution  said  to  them,  here  is  the  limit 
of  your  authority;  and,  hither,  shall  you  go,  but  no  further.  As 
the  Union  is  indissoluble,  so  are  the  States  indestructible. 

This  decision  completely  disposed  of  and  utterh'  destroyed 
Senator  Sumner's  theory  of  "State  Suicide/'  and  Mr.  Stevens* 
claim  of  "Conquered  ftovinces." 

So  sweeping  were  the  decisions  of  the  Supreme  Court  in  the 
whole  matter  of  reconstruction  that  Judge  Hoar,  at  the  time  of 
his  lamented  death  perhaps  the  ablest  member  of  the  United 
States  Senate,  in  his  memorable  address  before  this  body  in 
1898,  which  so  many  of  us  recall,  said: 

"I  have  spoken  in  behalf  iA  a  tribunal  whose  constitutimal 
judgment  upon  the  greatest  questi<m  with  which  it  has  ever 
had  to  deal  has  overthrown,  baffled  and  brought  to  naught 

the  policy  in  regard  to  the  great  matter  of  reconstruction 
of  the  i:)arty  to  which  I  nn  self  belong  and  the  school  of  politics 
in  which  I  have  been  trained  and  which  I  suppose  was  also 
that  of  a  majority  of  the  American  people." 

These  decisions,  we  submit,  are  ccmclusive.  Tlie  Supreme 
Court  of  the  United  States  "is  the  final  arbittf  in  all  questions 

arising  under  the  Constitution,"  and  this  not  only  because,  as 

we  have  seen,  it  was  so  intended  by  the  framers  of  the  Constitu- 
tion, 1)>-  the  (\)n\  ention  which  adopted  it.  and  the  states  which 
afterwards  ratified  it;  but  also  because  the  courts,  state  and 
federal,  which  were  called  at  that  time  to  pass  upon  the  question 
so  decided. 

In  Marhury  v.  Madison  the  Supreme  Court  ci  the  United 
States  only  followed,  as  we  have  said,  in  the  path  already  blazed 

for  it,  and  happily  for  the  country,  and  especially  for  the  South- 
ern States,  it  has  since  steadily  and  consistently  followed  that 
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path  and  vindicalcd  the  wisdom  of  Washington  and  his  co- 
patriots  in  insisting  that  the  Supreme  Court  "be  the  great 
moral  substitute  for  force  in  controversies  between  the  People, 
the  States,  and  the  Union."  It  has  been  well  said  **that  a  noble 
judiciary,  under  a  great  Chief  Justice,  by  taking  righteous  ad- 
vantage of  the  ample  provisions  of  the  Constitution,  has  ex- 
panded the  form  of  the  governn.ent  to  its  proper  proportions 
and  filled  its  ^  eins  with  the  life-blood  of  a  real  nationality." 

If  Washington,  Marshall,  Madison  and  those  who  so  nobly 
battled  for  the  jtidieiary  clause  in  the  Constitution  had  yielded 
to  the  demands  of  Mr.  Jefferson  and  those  who  agreed  with 
him,  the  Supreme  Court  would  not  have  had  jurisdiction  and 
could  not  have  considered  or  passed  upon  the  constitutionality 
of  the  "Force  Bill/'  the  ^*CiviI  Rights  Bill"  and  other  kindred 
measures  of  eonfiscation,  disfranchisement,  humiliation  and 
oppression,  and  those  acts  would  have  become  the  law  of  the 
land. 

The  same  comprehensive  grasp  and  understanding  of  the  then 
present  needs  of  the  young  Republic,  so  clearly  evidenced  by 
Wa^ington  both  in  the  Constitutional  Convention  and  the 
pmod  which  followed  j^receding  the  organization  of  the  govern- 
ment, together  w^ith  his  eight  years  in  the  Presidenc>'.  enabled 
him  to  anticipate  its  future  requirements  and  dangers  and  to 
advise  and  warn  his  countrymen  in  regard  to  them. 

This  is  clearly  evidenced  in  his  immortal  "Farewell  Address" 
— the  priceless  legacy  of  the  *Tather  of  his  Country*'  to  his  chil- 
dren and  to  their  children  for  generations  yet  to  come.  He 
saw,  with  his  wonderful  prescience,  conditions  as  they  today  exist 
in  this  country  and  the  dangers  which  threaten  and  the  diffi- 
culties which  en\  iron  our  institutions.  , 

He  suggested  and  pointed  out  the  path  of  safety.  He  en- 
joined obedience  to  the  Constitution  as  '^sacredly  obligatory  upon 
all."    He  wrote: 

"The  very  idea  of  the  power  and  rights  of  the  people  to 
establish  government  presupposes  the  duty  of  every  individual 
to  obey  the  established  government/' 
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He  insists  that 

'*A11  obstructions  to  the  execution  of  the  laws — all  com- 
binations and  associations,  under  whatever  plausible  char- 
acter, with  the  real  de^gn  to  direct,  control,  counteract  or 
awe- the  r^^ular  deliberation  and  action  of  the  con^tuted 
authorities    *    *    *   *   are  of  a  fatal  tendency," 

and  but  serve  to  substitute  for  the  will  of  the  nation  the  will  of 
**a  small  but  artful  and  enterprising  minorit\  of  the  community." 

To  Washington  the  combination  of  wealth  for  illegal  or  un- 
patriotic purposes  was  as  hateful  as  the  combination  of  mis- 
guided and  misdirected  poverty.  To  him  capital  used  for  in- 
human or  oppressive  purposes  and  not  for  legitimate  and  bene- 
ficial uses  and  the  development  of  the  country  was  as  abhorrent 
as  was  the  comnnme  hich  seeks  to  pull  down  and  to  destroy. 
All  such  comliinations  he  regarded  as  subversive  of  the  rights  of 
the  people,  as  in  the  course  of  time,  no  matter  how  originally 
intended,  they  would  become 

"potent  engines  by  which  cunning,  ambitious  and  un- 
principled men  will  be  enabled  to  subvert  the  powers  of  the 
people  and  to  usurp  for  themselves  the  reins  of  government." 

He  pleads  for  the  preser\ation  of  the  Constitution  in  its 
int^rity  and  begs  that  we  "resist  with  care  the  spirit  of  innova- 
tion upon  its  principles,  however  specious  the  pretext." 

We  have  today  a  propaganda  plec^ed  to  Station,  and  seek- 
ing, without  regard  to  methods,  to  impress  upon  the  masses  that 
the  Constitution  of  the  fathers  has  become  obsolete;  that  it  is 
unsuited  to  modern  conditions,  and  that  the  Supreme  Court 
stand  in  the  way  of  so-called  ''Progress^  These  people— the 
followers  of  new  and  strange  gods  and  the  advocates  of  startling 
innovations  and  doctrines — insist  that  the  Constitution  can  best 
be  interpreted  and  the  rights  of  the  people  better  protected  by 
the  ballots  of  the  electorate  than  by  judges  educated  and  courts 
established  for  that  purpose;  these  ^tators  are  disturbens  of 
the  public  peace  and  the  enemies  of  a  constitutional  democracy. 
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If  the  iiuli\i(lual  citi/en  is  to  be  protected  in  his  property  and 
other  rights,  their  efforts  to  overthrow  and  destro\  existing  con- 
(Htions  must  he  firmly  and  steadily  opposed;  the  obligation  to 
do  this  and  the  responsibility  for  results  rests  largely  with  the 
members  of  the  Virginia  Bar.  It  is  our  duty  to  resent,  resist 
and  refute  by  intelligent  and  determined  but  conseiVative 
efforts  and  convindng  arguments  these  assaults  upon  the  Con- 
stitution and  the  laws,  no  matter  by  whom  made,  or  for  what 
real  purposes  intended. 

Washington  no  doubt  saw  with  his  prophetic  eye  and  had  in 
mind  the  malign  influence  of  the  demagogue  and  the  maker  of 
"issues"  when  he  so  earnestly  and  emphatically  warned  us  to 
beware  of  '*the  impostures  of  pretended  patriotism.'' 

I  have  invcdced  the  great  name,  the  sane  teachings  and  the 
patriotic  example  of  Washingt<Mi  with  the  hope  of  contributing 
something  to  this  result.  I  appeal  to  you  because,  as  Judge 
Keith  so  well  expressed  it: 

'*To  lawyers,  above  all  men,  the  memory  and  example  of 
Washington  should  be  dear.  The  ruling  principle  of  his 
character  was  love  of  ord«  throii^hout  life»  from  y<Hith  to 
age — ^in  all  things,  small  and  great,  it  was  the  dominant 
force  which  shaped  and  controlled  his  life.  *  ♦  ♦  ♦ 
Following  the  injunction  of  the  great  apostle,  he  'proved  all 
things  and  held  fast  so  that  which  was  good,'  and  in  this 
time  of  some  real  and  much  self-proclaimed  progress  it  would 
be  well  for  us,  too,  to  recall  the  mandate  of  St.  Paul  and, 
proving  all  things,  hold  fast  to  that  whkh  is  good." 

I  would  ask  that  you  kindly  pause  for  one  moment  and  re- 
flect as  to  the  conditions  which  would  have  pre\aile(l  and  the 
conseciuences  which  would  have  tollowed,  especially  in  the 
Southern  States,  if  the  Supreme  Court  had  not  had  jurisdiction 
in  all  matters  of  reconstruction  legislation  or  had  its  decisions 
in  this  connection  been  less  conservative  w  less  in  strict  con- 
formity to  the  Constitution. 

The  reconstruction  measures  of  the  Congress  met  with  the 
approval  of  an  overwhelming  majority  of  the  Northern  people. 
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The  Supreme  Court  was  bitterly  denounced  for  thwarting  the 
popular  w  ilt  "  ' 

In  referring  to  the  decision  in  the  Milligan  case,  General 
Jno.  A.  Bingham,  a  leading  member  of  Congress  from  Ohio, 
and  one  of  the  most  active  managers  in  the  impeachment  of 
Preffldent  Johnson*  ssud: 

"Let  us  sweep  at  once  every  appellate  jurisdiction  in  all 
cases  if  the  court,  by  virtue  of  its  original  jurisdiction,  usurps 
the  power  to  decide  political  cases  and  defy  a  free  people's 
will." 

If  the  ''Recall  of  Judges''  had  then  been  permissible,  an  in- 
furiated and  dise^pcnnted  majcmty  would  have  removed  Chief 
Justice  Chase  and  his  associates  amcurrii^  with  him,  and  tiie 
independence  of  the  judiciary,  or,  in  fact,  the  Constitution  itself 

would  have  been  destroyed  and  (appropriating  the  idea  of  an- 
other) the  star  which  glitters  to  Virginia's  name  in  the  blue  of 
our  country's  flag  would  have  been  removed,  but  the  stripe 
would  have  remained,  fit  emblem  of  her  degradation. 

It  must  be  conceded  by  all  that  the  Supreme  Court  the 
United  States  preserved  the  Union  under  the  Constitution  and 
restored  to  the  States  of  the  South  their  sovereignty  and  the  right 
of  home  rule  and  local  self-government , 

My  brothers  of  the  Virginia  bar,  let  us  stand  by  and  sustain 
the  courts,  both  federal  and  state,  in  their  every  effort  to  main- 
tain and  defend  the  Constitution  and  enforce  the  laws  made 
in  pursuance  thereof.  Let  us  see  that  our  judges  are  learned  in 
the  law,  fearless,  incorruptible  and  independent,  with,  as  Chief 
Justice  Marshall  said,  '^nothing  to  control  tl^m  but  God  and 
their  own  conscience."  Let  us  charge  them  as  the  judges  of 
Israel  were  charged  more  than  three  thousand  five  hundred 
years  ago  by  the  first  great  Lawgiver: 

* '  *  *  *  Hear  the  causes  between  your  brethren  and  ju<^e 
righteously  between  every  man  and  his  brotli^  and  the  strai^ier 
that  is  with  him. 
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''Ye  shall  not  respect  persons  in  judgment,  but  ye  shall 
hear  the  small  as  well  as  the  great.  Ye  shall  not  be  afraid  of 
the  face  of  man;  for  the  judgment  is  God's." 

— Deut.  1:16.17. 
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